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Ms. Maureen Tucker
Senior Policy Advisor
Room 3886C
Bureau of Export Administration
U.S. Department of Commerce
14th & Constitution Avenue, N, W,
Washington, DC 20230

Dear Ms. Tucker:

I am pleased to respond to Assistant Secretary Eckert’s request of October 18, 1996 for
PECSEA members’ comments with regard to export administration and foreign policy
controls, My comments are based on a review of the 1995 Export Administration Annual
Report and 1996 Report on Foreign Policy Export Controls. As I have indicated in the
past, my comments area reflection of many years of experience in the machine tool
industry both as President and Chairman of Hardinge Inc. and as an active member of
AMT - The Association for Manufacturing Technology, including serving as its Chairman
in 1992-93, This experience leads me to conclude that the most significant foreign policy
controls for the machine tool industry are those dealing with Nuclear Non-Proliferation.
While my comments will be principally directed toward these controls, I’m sure that
elements of my discussion are relevant to other foreign policy controls as well.

I would like to repeat a comment which I made in a similar letter last year, In my opinion,
foreign policy controls in general contain a major shortcoming. In most cases, regardless
of the reasons for the initiative, foreign policy controls have a very high tendency to
become unilateral. Certainly the history of these controls bears out this argument. And I
see no reason why the future of such controls will be any different.

Turning to the area of nuclear controls, the experiences of my own company and those of
my colleagues in the machine tool industry offer numerous, well documented examples
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that the Nuclear Non-Proliferation Controls are subject to uneven enforcement, and as a
result have failed in their intent to keep highly accurate machine tools from being installed
in the nations which are the targets of those controls.

Nowhere is this more evident than in China. Hardinge has described several examples of
uneven enforcement in the past, and similar situations continue to occur. Hardinge
recently lost an order for multiple machines because a German competitor agreed to
supply a Chinese manufacturer with machines well in excess of existing accuracy limits,
while we felt compelled to offer only products within the parameters of those limits, In
fact, at a recent large Chinese machine tool show, this same competitor openly displayed
and offered for sale machines with published and advertised accuracies well beyond
existing control limits, Photographs of our competitor’s display and copies of its sales
brochures were submitted for congressional record by Thomas T. Connelly, Hardinge
Inc.’s Treasurer, to the Senate Subcommittee on International Finance at its July31, 1996
hearing onHR361, the Export Administration Act of 1996, Unfortunately, that
legislation was not enacted by the 104th Congress. One major improvement in that bill
was the unfair advantage provision, which finally acknowledged the inadequacy of the
foreign availability language in existing legislation, This provision would have provided
the opportunity for relief from the unfair advantage given our foreign competitors by their
governments’ lax interpretation of international export control regimes. I recognize that
the Nuclear Non-Proliferation controls exclude any consideration of foreign availability.
But I must continue to stress the unfair disadvantage caused by unequal enforcement of
these controls, and I am compelled also to express my disappointment with congressional
failure to enact meaningful export control reform legislation

Assistant Secretary Eckert indicates in her letter of October 18 that a significant criterion
for evaluating foreign policy controls is their effect on export performance of the United
States in the international market, and in particular its reputation as a reliable supplier, I
must repeat my statement of last year that the reputation of the United States machine tool
industry for supplying machines which fall under Nuclear Non-Proliferation license
requirements is severely damaged. Hardinge has been told this pointedly by Chinese
customers, and there is ample evidence that indicates this to be true for other U, S. builders
as well,

Not only is the U. S. government more stringent than others in enforcing Nuclear Non-
Proliferation controls, it goes well beyond those limits in requiring licenses for items not
on the nuclear list. One such example concerns Cincinnati Milacron, one of America’s
largest machine tool builders, In 1994, Cincinnati received a cable from the technical
department manager of the Chengdu Aircrafi Industrial Corporation, The cable declared
that, because of Chengdu’s difficulty in obtaining export licenses for American products;
and because they have not encountered such difficulties with the Europeans and Japanese;
no American machine tool builders were being invited to China for technical discussions
and Chengdu would plan no visits to U. S, manufacturers. Insistence on rigid export
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controls for items beyond the nuclear control list is a guarantee that U, S, machine tool
builders will suffer unfair competition in the world marketplace

This year’s report describes improvements in export control rules which have significantly
reduced the numbers of required export licenses. This may very well be true for the
country as a whole, but this is not the case for the machine tool industry With regard to
1995 export licenses for China, for example, the dollar value of total license applications
for all products decreased from 1994 by 74’%0,But when one looks more specifically at
category 2B01 regarding numeric control units (for machine tools), we see an increase in
the dollar value of 680A. More noteworthy, however, is the limited number of license
applications in category 2B01 in both years, only 20 in 1994 and 19 in 1995, My
company has simply stopped t~ing to sell highly accurate machine tools to Chinese
customers, because numerous past license rejections have shown us that our government
has no intention of allowing these sales, I suggest that the limited numberof2B01 license
applications indicates that other U.S. machine tool builders have reached the same
conclusion. I would also suggest that these numbers indicate that foreign customers,
particularly in China, simply do not invite bids from U, S. machine tool builders, preferring
suppliers whose governments provide a more lax interpretation of the rules and whose
licensing processes are more prompt and responsive to specific proposals

China has become the largest overseas consumer of U. S. produced machine tools, But, it
is also true that U, S. machine tool sales to China have the highest potential of all machine
tool exports to be affected adversely today and in the fiture by export controls.
Therefore, it is with great interest and concern that our industry awaits further
developments concerning export controls and their administration.

My company and indeed, the machine tool industry accepts the argument that, in highly
unusual circumstances, when a country acts in a particularly egregious manner or exhibits
conduct clearly of a threatening nature, foreign policy controls, whether unilateral or not,
may be required. But we do believe that Nuclear Non-Proliferation Controls as they have
been applied and enforced to date may not represent such a situation, Rather, those
controls have rendered the U.S. machine tool industry an unreliable international supplier,
while continuing to allow the shipment of supposedly controlled items from non-U, S,
sources.

I would like to make one additional point regarding the 1995 Export Administration
Annual Report. Page II-44 of the report discusses concern over the practice of “offsets”
in military defense trade. The machine tool industry continues to be very concerned with
this practice. Past experience has indicated that machine tools are a prime target for offset
trade. I encourage you to take whatever steps are necessary to minimize the detrimental
consequences of this practice to Hardinge and to the machine tool industry,

L
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Thank you for providing me the opportunity to express my views on these subjects. I
hope my comments will be constructively considered, and will be of significance in
developing a fi-amework both for reviewing the effectiveness of current controls and for
creating new ones

I would be pleased to offer further input at any time.

Ve ruly yours,
Y
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Robert E.’’Agan
Chairman of the Board/ CEO
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November 25, 1996
Marc S, Barthello, Jr.
Director, International Affairs

Ms. Sue Eckert
Assistant Secretary for Export Administration
U.S. Department of Commerce
Washington, D.C. 20230

Dear Ms. Eckert,

I am writing in response to your letter of October 18, 1996 requesting
my views, as a member of the PECSEA, on the various foreign policy
based export controls currently in effect at the Bureau of Export
Administration.

I oppose unilateral economic sanctions - including those which take
the form of foreign policy based export controls - as ineffective in
achieving their stated objectives and for their damage to U.S.
commercial interests. Unilateral export controls should be used only
when there is clear evidence that the proposed sanction is
enforceable, will achieve the intended foreign policy purpose, cannot
be achieved through negotiations or other means, and is not
counterproductive to other U.S. foreign policy interests.
Such controls should not be used when the target country
can obtain similar or identical items from sources other than
the United States.

As you know, the President’s Export Council has submitted to
President Clinton a recommendation to appoint a government -
industry panel to assess the current status of all economic sanctions,
particularly those that are unilateral, and recommend policies to guide
their use in the future. I strongly support that effort as a much more
meaningful exercise than the current annual review of existing,
entrenched foreign policy based export controls.

Thank you for soliciting my views.

Sincerely,
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ISTAC

October Xl, 1996

Mr. kin Beard
Deputy Assistant Secretary for Export Administration
Bureau of Export Administration
lJS. Department of Commerce
Washington, DC 20230

Dear Mr. Bair&

Pm-suant to your request at the recent ISTAC meeting We offkr the
following comments on the eikctiveness ofu.ndateral controls.

The ISTAC takes the position that with the Wassenaar agreement there exits
the potential for significantly different interpretations of the international
agreement that can lead to ditierent export controls.

The ISTAC discussed the current IRAN situation and DOC can cordirm the
dollar amount of computer shipments that US indus~ has not had an
opportunity to compete for. While this rmarket is closed to US comparti~
the products are sold by other cauntries showing how ineffective our
undateral controls are. These unihteriai controls (without the agreement of
other countries) ordy have the effect of prechiding US companies born
being able to compete in the marketplace.

It is diticult to imagine how unilateral controls can be effkctive for
cmn.mod.ities for which the US is not the sde supplier. ————

Sincerely,

)J---JQ%-Q% u =Q’--Q+,.
Norman D. Cowder John S. Edwards
ISTAC CO-Chair ISTAC CO-Chair
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Office of the CHQ Export Regulation Office 1301 K Street, N. W., Washington, D.C. 20005-3307

November7, 1996

Reference: Ms. S.E. Eckertletter dated October 18. 1996

Ms. Maureen Tucker
Senior Policy Advisor
Bureau of Export Administration
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Dear Ms. Tucker: E ~
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Foreign Policy Based Export Controls

L Thank you for the opportunity to provide comment on foreign policy based export controls.
While these controls have an effect on all businesses that have an international market, the IBM
Company, as a multinational corporation, is affected in many ways. I will address my comments
in the areas of OFAC controls. unfair impact and on unilateral controls in general.

The Treasury regulations prohibit certain financial and other dealings which in turn limit the
delive~ of any commodities, soflware or technology, directly or indirectly, to sanctioned
countries and/or entities representing such countries. The goal of these embargo programs is to
broadly deprive the target destination of all U.S. connected commerce, property, and trade. This
refiects the histuricai origin of these n-leasures as initially timi~d at the economiic iso!ation and
destruction of an enemy, and later as a substitute for, or adjunct to, military action.

U.S. exporters have been consistently opposed to these types controls due to the negative
economic impact on U.S. industry. Such controls may also lead to potential conflicts of law,
where U.S. laws are in contention with foreign laws resulting in situations where the local
company must choose to “break” one or the other country’s legal requirements. Multinational
companies have in fact been faced with prosecution in foreign courts and administrative tribunals
for refising to do business with a Cuban SDN. The U.K. and Canadian governments have gone
so far as to pass legislation specifically prohibiting local companies from complying with unilateral
laws issued by foreign governments, which are in conflict with their own internal policies. The
extraterritorial reach of U. S. laws into third countries forces U.S. exporters into a no-win
situation in terms of compliance.

Potential conflicts with foreign laws could be resolved by passing legislation which would
introduce an escape clause in instances where U.S. laws are in conflict with those of a third
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country (not the embargo target.) Examples would include those situations where the foreign
laws favor trade with an embargoed country, or which prohibit local compliance with
extraterritorial U.S. legal requirements. The clause would also recognize that compliance with
the third country local law is a defense to “violating” the U.S. requirement for transactions in that
third country. The U.S. government would then be required to seek multilateral cooperation with
its foreign policy embargo if third country enforcement were desired.

Customers do take into consideration constraints imposed by the U.S. export regulations and
despite interest in U.S. technology, they may well opt for a comparable offering from a foreign
competitor. The extraterritorial reach of LJ.S. laws and regulations can and does impact the
reputation of U. S. vendors as reliable suppliers.

The current Administration has recognized the importance of assessing the economic impact of
export controls on U.S. trade. Although the Treasury regulations are primarily targeting asset
controls, they do have a direct impact on U.S. trade. Therefore, prior to the imposition of trade
sanctions, particularly when undertaking a unilateral action, an economic impact assessment
should be done by the administration and included as part of the decision making process.

Relief from the burdens of unilateral controls have theoretically been available under the unfair
impact provisions of the EAA. The current law governing foreign availability requires three
findings:

1. That a product for which a foreign availability determination is sought is “available-in-fact”
from sources outside the various multilateral control regimes

2. That the product is available in “sufficient quantity” from these sources so as to render the
purpose of controls meaningless.

3. That the product is available in “comparable quality” to the American product.

The regulatory process to make these assessments takes longer than the prociuct innovation cycie
in our industry today. By the time a positive foreign availability determination can be made, the
products thereby subject to decontrol have already been rendered obsolete. In other words.
American exporters must have already lost markets to foreign competitors before foreign
availability determinations can result in control liberalization -- a bad formula in a market driven

industry such as ours.

With few exceptions (the Clinton Administration announcements in the 1993 Trade
Promotion Coordinating Committee report and the January 1996 computer controls changes),
liberalization of computer export controls have failed to keep up with the speed of computer
technology development and its rapid dissemination throughout the world.

A number of legislative attempts to address these and related issues have been attempted in the
last three consecutive Congresses (none succeeded). Most prominently, industry has proposed to
index controls to the pace of technology. However, indexing proposals have always encountered
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stiff opposition from control advocates who argue against the “automaticity” inherent in such
proposals (even though the proposals themselves clearly lefl room for executive discretion).

In the most recent attempts of the Clinton Administration to secure a reauthorization of the
Export Administration Act (EAA), an innovative approach was proposed called the “Unfair
Impact on United States Exporters” provision. In essence, this provision would allow exporters
to petition for export control relief in three situations:

1. FOREIGN .AVAILABILITY. INCLUDING ANTICIPATED FOREIGN AVAILABILITY --

The same requirements would be imposed as cited above in terms of today’s foreign availability
law. However, the Administration proposal would permit the Administration’s evaluation
leading to final determinations to include the ANTICIPATED availability of a product in the
near term. This would thereby pertnit American controls to be adjusted in a more timely
manner, in light of expected product introductions in other countries, And, it would alleviate
the situation under current law where foreign markets must be lost before adjustments in
control levels due to foreign availability findings are affected.

2. INEFFECTIVE CONTROLS -- This would permit control liberalization to take place when
L

petitioners can show that products are so widely available in the United States that export
controls have been ineffective in blocking their dissemination to targeted countries. This
would, for example, address the “Radio Shack computer” issue -- i.e., once products attain
commodity-level status, they have reached a point at which they cannot be effectively
controlled.

3. INCONSISTENT CONTROLS -- A petitioner could also seek relief on the grounds that the
governments of other countries where there are sources of supply for products that compete
with controlled U.S. products treat the export of these products less stringently than does the
United States. ‘lhis would, for example, help us a great deal m the post-COC~M era of
“national discretion” licensing in our efforts to ensure that we operate on a level playing field
vis-a-vis our competitors.

IBM believes this proposal represents a forward-looking innovation in public policy, and we
support it. The unfair impact provision should help to focus the attention of American
policy-makers on the breakneck speed that is so characteristic of our industry, thereby helping to
ensure that U.S. industry remains competitive in the global marketplace.

Under the current Export Administration Act, the President is given broad discretionary authority
under Section 6 of the act to impose unilateral export controls against other countries. Such
Presidential discretion is an important tool needed in the execution of American foreign policy.

However, American exporters like IBM believe that this discretionary power has been used in
recent years as the “weapon of first resort”, rather than as the last resort. The impact of U. S.
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foreign policy actions against other countries has therefore fallen unfairly on American exports
and jobs.

We want to be clear. WE ARE NOT CHALLENGING THE CONCEPT THAT THE
PRESIDENT REQUIRES BROAD DISCRETION IN HIS FOREIGN POLICY-MAKING
POWERS.

What we are challenging however, is the practice whereby other means of protest against another
country’s actions are too quickly discarded and American exporters and workers are forced to
pay for the umv!se actions of another country.

Lack of multilateral consensus among the countries of the new Wassenaar Arrangement has
reinforced the trend for United States to focus more on unilateral approaches to various trade and
economic issues, which has drawn complaints from its allies. Over the last year, the EU in
particular has complained about a seeming lack of U. S. commitment to the WTO’S agenda. In
addition, the EU, Canada and Mexico has strongly objected to the Cuban Liberty and Democratic
Solidarity Act.

The United States has traditionally controlled dual-use technology in several ways. This has led
to a clear tension between national security considerations supporting restrictions and theL
economic pressures from U.S. businesses, which argue that if goods will be freely available
anyway, they should be able to supply them.

Under COCOM, this tension was muted because a U. S. veto of another country’s exports both
safeguarded U.S. national security prerogatives and ensured that U.S. producers would not
suffer a competitive disadvantage. As the Wassenaar Arrangement allows no similar veto, the
possibility exists that the U.S. will resort to unilateral controls more oflen.

The U. S, Government should strive for the imposition of multilateral controls, wherever possible.
The embargoes of the Federal Republic of ~-ugoslavia and lraq were imposed as a resuii of
sanctions imposed by the United Nations. The success of multilateral control regimes has been
recognized and should always remain the objective whenever imposing trade controls. U.S.
unilateral controls serve only to harm U.S. trade.

Very truly yours,



NUCLEAR ENERGY INSTITUTE

Marvin S. Fe-l
VICE PRESIDENT,

NUCLEAR ECONOMICS &

FUEL SUPPLY

November 1, 1996

Patricia Muldonian
Regulatory Policy Division (Room 2096)
Office of Exporter Services
Bureau of Export Administration
U.S. Department of Commerce
P.O. Box 273
Washington, DC 20044

SUBJECT: Request for Comments on Effects of Foreign Policy-Based Export
Controls (61 Fed. Retz. 192, et seq., October 2, 1996)

The Nuclear Energy Institute (NEI) appreciates the opportunity to comment on the
Bureau of Export Administration’s (ERA) Foreign Policy-Based Export Controls in
the Export Administration Regulations (61 Fed. Re~. 192, et seq., October 2, 1996.)
NEI further appreciates the efforts of the BXA to solicit information regarding the
experience of individual exporters in complying with proliferation controls as well
as comments on the effects of foreign policy controls in its formulation of its export
control policies. While NEI is not offering comments specific to the Export
Administration Regulations, we have general comments concerning the overall
effectiveness of the U.S. export control regime.

NEI believes that the utility of BXA’S statutory requirement to annually review its
implementation of foreign policy-based export controls legislation is limited by the
fact that such controls are imposed under extensive additional authorities.
Currently, U.S. export control laws are administered by the Departments of
Commerce, Defense, Energy, State and Treasury and the Nuclear Regulatory
Commission. Export controls are effected under so many separate pieces of

1 The Nuclear Energy Institute is the organization responsible for establishing unified nuclear
industry policy on matters affecting the nuclear energy industry. NEI’s purpose is to foster and
encourage the continued safe utilization and development of nuclear energy to meet the nation’s
energy, environmental and economic goals. NEI represents over 250 companies and organizations
worldwide, including electric utilities that own and operate nuclear power plants, nuclear plant
equipment suppliers, engineeringlconstruction firms, nuclear fuel cycle companies, and others inL
the nuclear energy industry.

1776 I STREET, NW SUITE 400 WASHINGTON, DC 20006-3708 PHONE 202.739.8125 FAX 202.785.1898
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legislation and regulations that it isn’t possible to get a realistic sense of the
imp acts of the BXA controls except in the broader context.

Ensuring against the proliferation of nuclear weapons and weapons-related
technologies is the major goal of U.S. nuclear-related export controls. This goal is
fully supported by and its accomplishment is essential for a successful U.S.
commercial nuclear industry. In this regard, NEI believes that the reconciliation of
existing U.S. export control regimes could strengthen our nuclear nonproliferation
regime and enhance economic and employment benefits to the United States while
not imposing unnecessary restrictions on the U.S. commercial industry for
exporting nuclear power-related commodities and technical data. Furthermore, the
unilateral application of U.S. nonproliferation export controls to programs in which
our allies are exporting nuclear-related commodities and technical data serves only
to restrict U.S. commercial trade opportunities and does nothing to enforce the
nonproliferation regime. As such, NEI encourages BXA to use this opportunity to
initiate a broader-based multiagency review of nuclear export controls and to begin
a rational and effective transition from a regime predicated on unilateral controls to
a more effective one founded upon multilateral controls.

Thank you for the opportunity to comment. If you have any questions regarding
these comments or would like additional information, please do not hesitate to
contact me at (202) 739-8125.

Sincerely,

Marvin S. Fertel

c: Ashton B. Carter (Department of Defense)
Lynn E. Davis (Department of State)
Anthony Lake (National Security Council)
Kenneth N. Luongo (Department of Energy)
Joan E. Spero (Department of State)
Carlton R. Stoiber (Nuclear Regulatory Commission)
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ChristopherW.Han*
Corpomm Vice President
Wastirqw. W. CMiie

TMEbeiiOarnpany
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NOVetir 11, 1996

Mk Patricia Mukionian
Regulatory Policy Divisicm (Roam 2096)
Off@ Of Exporter Services
B-au of -port Administration
Department of COmmercw, F.Cl. BOx273
Washington, RC 2(M44

Dear Ms. Muldcmiam

I am writing cm behal [ of The Boeing Compay, specifically the Boeing
Com.rrmrcial Airplane Group, in response to your request for comments
cm the effects of foreign po~icy-basedexport cantrck, published in the
Oetobm 2nd. Federal Register. Although the export cd U%mmufactured
civil aircraft and components ta most countries in the world is now free
of validated license requirements, exceptions cause us cmwern.

I am aware that the President’s Export Council, the National Association
of B&umfacturers and tlw Natimml Foreign Trade Ccmncil are tdcing up
the km.tes posed by the growing useof unilateral eccmmnic sanctians by
the United States in the pursuit of its fcmign policy goals. I have also
been made aware by Peter Little in fhis office that the Regulations and
Procedures Twlm.ica.l Advisory Cmmnittee (I?MTAC), of which he is a
member, will respond on behalf of all the Technical Advisory
Committee’s (TAG). I wish t-oassociate Boeing with the thrust of the
RAPTAC response and confine this letter to an issue of particular
importance to our company in its global pursuit of civil aircraft sales.

The J30eing Company deplores acts of terrorism. The ccmunercial jet
transports we manufacture and sell to airlines worldwide, together with
their passengers, have often been the targets of such acts. We believe
that all gcwernments must jaii in a cooperative effort againstthose
who, whatever their nationality, resort to intimidation for political and
religious mutives.

We question though the effectiveness of unilateral US controls. It is
incongruous that a US engine maker is able to obtain an export license
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to provide its products to an airline of a terrorist-designated country,

while the US aircraft manufacturer is often prevented from even
supporting those old aircraft that predate sanctions, with certified parts
and regular updates of stiety item such as uperationa.1 and rnaimenanm
manuals. These same airlines are able to acquire new equipment from
foreign manufacturers powered either by US engines or engines cmtsichz
of the control of the US Gcwern.rnent.

in this way, not only are the reasons for the controls bypassed but
passenger safety is compromised. NO less irnpmtant to the U$
manufacture is the fact that sales and consequently jabs, are lost to our

~~~~f~ overseas competition which faces no comparable constraints.

We earnestly request that all foreign policy controls be reviewed for
their relevancy and effectiveness in today’s global environment. l?mm
our standpoint, no useful purpose is served by continuing the
implementation of export control practices that fail to achieve the
foreign policy ends for which they were designed and which act to
reduce US mmpetitiveness.

Very truly yours,

w w-

Christopher W. Hansen
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see below Peter Little 11/15196

[202)4432-2440 [Phma] (703)558-9650 (phom)

(202)432-3355 ~=im~) {703}558-3224 (%simkj Niunber dfpages 3
(includingcover sheet)

Please contact this officeat the above number ifyou do not receive ~~mplete f=.

Comments:
“o: f%trlcia Muldonian

Regulatory i%lky INvision
Bureau af Export Administration
US Departmentof Commercs

:ubject: Foreign Policy-BasA Export Controls -- Request for Comment

IU~ to my absence fram Washington for 2 plus weeks in Octdaer, I requested &nd
btairmd (tram Anita McNamee) a deadline extension from November 1 to
Icwember15 for a Baeing respanse to the Federal Register request fQr cammsnt
f October 2. Thank you for your flexibility - I h~pe that this reaches you In time
~ be useful.

Iegards,

~!A@&X4_
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Ms. Patricia Muldonian
Regulatory Policy Division, Room 2096
Office of Exporter Services
Bureau of Export Administration
Department of Commerce
P.O. BOX273
Washington, DC 20044

RE: Request for Comments on Effects of Foreign Policy-Based Export Controls

Dear Ms. Muldonian:

We appreciate the opportunity to comment on the impact foreign policy export controls
have on U.S. exporters. In summary, Varian believes that the U.S. govermnent must: 1)
drastically curtail its use of unilateral foreign policy export controls, and 2) limit controls
to only those goods which make a material contribution to weapons proliferation.

Curtail use of Unilateral Foreign Policy controls

Numerous studies have repeatedly stated that unilateral export controls, i.e., controls
placed without the concurrence of the major trading partners or supplier nations, almost
always fail to achieve their intended result. While lofty on paper, they do not deter
customers overseas from obtaining needed (and desired) goods and services. The trade
embargo against Iran is probably the most glaring example of late which proves that the
practice of trying to secure multilateral agreement, after the fact, has been largely
ineffective. When the embargo against Iran was imposed a year and a half ago, the
Administration emphatically stated it would actively encourage other countries to follow
suit. But, because most Europe is very dependent on Iranian oil, it is no wonder that not a
single European nation (or any other country for that matter) has imposed a similar
embargo.

Limit controls to items which make a Material Co ntribution

Controls should only be placed on items which make a material contribution to weapons
development; the catch-all provision of the Enhanced Proliferation Control Initiative
(EPCI) should be eliminated.

While we strongly concur with the U.S. government that items which clearly assist in
weapons development should not be sold to sensitive end-users in countries of concern,
we are concerned that restrictions are placed, due to EPCI, on a wide range of benign
items. The only items which should be controlled are those which have been multi-

Varian Associates, Inc. 3045 Hanover Street Palo Alto, California 94304-1129 U.S.A.
4151493-4000

t~prinied on r+cledpapw
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laterally agreed to by one of the four export control regimes, i.e., the Wassenaar
Arrangement, the MTCR, the NSG and the Australia Group. Items not found on any of
these four control lists do not, by definition, make a material contribution to any weapons
development activity. Therefore, these items should be not restricted from export.

Our company seems to have permanently lost a long-standing customer in India due to
the U.S. government’s over-reaching interpretation of the EPCI rules. Shimazdu, a
Japanese manufacturer of analytical instruments, has “taken over this account” and is
supplying all required equipment. It is distressing to note that the U.S. government has
apparently not even attempted to ask the Japanese government to stop Shimazdu from
making sales to this end-user. The reason, of course, is because there are no controls on
low-level, basic laboratory equipment such as gas chromatography. In the meantime,
Varian has lost at least one million dollars in sales revenue to Shimazdu. This Japanese
company is now penetrating the Indian market for analytical instruments whereas it did
not even have a toe in this market just a few years ago.

U.S. policy makers need to remember that by denying a particular export to a U.S.
exporter, it is often not just a single sale which is lost. Many times, the lost opportunity
of a single sale permits other foreign competitors to enter a market which was previously
closed to them. The end result is far greater than the loss of the single transaction.

Conclusion

Many decisions made to further the US’s foreign policy goals fail to balance the
economic impact on vital American industries. The U.S. government needs to work
harder to limits its own use of foreign policy measures which are unilateral in nature.

Sincerely,

Carol Henton
Manager, Export Administration
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Novemberl, 1996

Ms. Patricia Muldonian
Regulatory Policy Division, Room 2096
Office of Exporter Services
Bureau of Export Administration
U.S. Department of Commerce
Fourteenth Street and Constitution Avenue, N.W.
Washington, D.C. 20230

Re: comments on Effects of Foreign Policv-Based Ext)ort Control~

Dear Ms. Muldonian:

On behalf of Sun Microsystems, Inc., in response to the Request for Comments that your agency
published in 61 Federa lRe~ister 51395 (Oct.2, 1996), Iamsubmitting the following suggestions
on how existing foreign policy-based export controls have affected exporters and whether they
should be modified or rescinded. We are commenting on three areas: (1) the so-called “Catch-
All” Rules of the Enhanced Proliferation Control Initiative (“EPCI”), (2) controls on high
performance computers, and (3) unilateral controls generally.

co NSIDERATIONIN1996~PO RT APPRECIATED.BUT INSUFFICIENT

By letter of October 30, 1995, we submitted detailed comments last year on the foreign policy
based export controls, targeting the EPCI Catch-All Rules because the Administration’s efforts
to fidfill a 1993 pledge to refocus those controls had been delayed by other priority efforts (as was
a similar pledge made in 1990 by the Bush Administration). While we do appreciate that the
Commerce Department’s Bureau of Export Administration (“BXA”) cited Sun’s comments in an
appendix to the annual Foreign Policy Report prepared with the consultation of the State
Department and delivered to Congress in January 1996, we were very disappointed that the body
of that report by Commerce and State did not actually address any of the points that we raised.
Nor have they been addressed by BXA or State otherwise. Likewise, the Report failed to perform
any of the promised analysis of the Catch-All controls required by Section 6(f) of the Export
Administration Act separately from that of the more focussed components of the EPCI controls
that are targeted to specific items; any semblance of analysis was of the nonproliferation controls
as a whole. We therefore reiterate many of these points as worthy of your attention in trying to
fulfdl your obligation to assess the impact of these controls on industry and their effectiveness in
accomplishing their intended purpose. Having had a year now to consider them, we are hopefi.d
that the Report will at least address and answer these points this year.
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We truly hope that you will address the points we are making in the Report, and we also hope that
the Administration will take appropriate action to revise the controls based on your analysis. Each
year, BXA solicits comments on foreign policy controls and high level officials make public
statements that they will conduct a serious and detailed analysis this time, but each year the
Reports go through the motions and simply extend all of the controls without change. Any serious
analysis that may be done by the Economic Analysis Division of BXA (and its predecessors) of
the real h~ that unilateral foreign policy sanctions do to U.S. businesses and the U.S. economy

(as co .m~ared with the glusive Derceived benefits of these foreign policy controls) has not appeared
in the Reports. We believe that a serious analysis in the 1997 Report would help to resolve an
apparent long-standing impasse in interagency attempts to refine these controls and make them
more targeted, workable, and better able to achieve their intended purposes.

EXECUTIVE SUMMA RY

For reasons discussed below, we recommend the following:

EPCI Catch -All Controls

●

●

●

●

●

●

Abolish the Catch-All Rule as unnecessary, given that the ability to inform exporters that
an Exception to License item may not be exported to a particular sensitive destination
resolves the single case ever cited to justi~ the broader rule (the Consarc furnace shipment
destined for Iraq under General License, which was stopped and which could be stopped
again with only the authority of the “is informed” rule of EPCI).

If abolition is not feasible, apply the same disciplines and time lines to end-user check
requests as are applied to license applications, so that well intentioned exporters are not
left in limbo for months by interagency paralysis that leaves BXA unable to respond.

“Inform” all exporters if one is informed by publishing the information, at least as a red-
flag warning. There is no justification for the fact that U.S. competitors of Sun can and
do sell like equipment to the same parties to which Sun has been informed it cannot sell.

Grant exporters the same authority as U.S. licensing officers to make an export of an
otherwise non-controlled item if they do not know the item will make a “material
contribution” to proliferation activities.

Publish the Department of Energy’s list of “known” sensitive nuclear facilities and
unsafeguarded facilities (rather than subject all exporters to potential liability without
providing information that is readily available to the government but not the exporter).

Narrow the nuclear Catch-All controls to apply only to the sensitive nuclear countries
listed in Country Group D:2 (Supp. 1 to EAR Part 740) instead of the current much
broader list that includes mostly countries of no such concern.
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● Analyze the three Catch-All rules standing alone by the criteria of Section 6(f) of the
Export Administration Act (which you republished in your request for comments
describing how you would be analyzing current controls). Such analysis would help
determine whether and to what extent these controls are actually accomplishing their
intended purpose or, as we suspect, simply cost U.S. taxpayers millions of dollars without
much usefhl effect. In this regard, your office should ask how many enforcement cases
have there been since 1991 applying the Catch-All Rule, are there any cases where the “is
informed” process would not suffice to address the problem, how many “is informed”
letters have been issued and are outstanding, and other pertinent data that are available to
BXA.

Conducting a serious analysis as described in your request for comments would provide a rational
basis either (1) for continuing controls in effect, instead of simply going through the motions and
doing so, or more likely (2) for modi@ing current controls to made them truly effective in
achieving their intended purpose, and to rescind those that are ineffective or cause more harm than
good.

h Performance Commter Contr*

● Commence review of thresholds as announced October 6, 1995 before they become
obsolete, as workstation servers (and soon workstations) are already surpassing those
levels.

● Complete and publish in time for implementation before December 31, 1996 the revisions
to the EAR Rewrite of May 25, 1995, which did not incorporate fully the high
performance computer revisions.

● Review and revise controls on related components,which are in many areas unnecessary.

Unilateral Control~

Eliminate them or perform the analysis to justi~ them as promised in the TPCC Report of
September 1993 and subsequently, rather than simply converting old multilateral controls that are
superseded into unilateral controls and just extending them year after year.

DETAILED DISCUSSONI

Proliferation Contros. SDec1 ificallv the 11 atch-A1l Ru es1 II

We note in particular that the Request for Comments once again stated:

BXA is particularly interested in the experience of individual exporters in
complying with the proliferation controls, with emphasis on economic impact and
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specific instances of business lost to foreign competitors. BXA is also interested
in comments relating to the effects of foreign policy controls on exports of
replacement and other parts.

We and other U.S. exporters have had particular difficulty in complying with the Enhanced
Proliferation Control Initiative (“EPCI”) regulations that, since 1991, have imposed the so-called
“catch-all” controls on exports of items otherwise eligible for general license shipment if they
could be used for certain missile technology, chemical and biological weapons, or nuclear end-
uses or end-users. Providing clean economic data is very difficult given that these rules are so
vague and the standards for compliance so unclear. We can offer the following points.

● The catch-all rules are unacceptably vague and provide no clear method for acceptable
compliance that fits with modern methods of doing business. We recommend that these
Catch-All Rules be abolished. No one has ever pointed out a real case since 1991 that
could not be handled with the “is informed” portion of the EPCI rules. If abolition
remains politically unfeasible despite the fact that the rule cannot be justified by an
economic analysis, we have several other constructive suggestions.

● The bulk of our extensive export compliance system is now devoted to compliance with
the EPCI catch-all clauses.

● BXA and reviewing agencies must develop an orderly mechanism for processing and
responding to industry requests for end-user checks on general license exports. The
White House Fact Sheet published with the President’s Supercomputer announcement of
October 6th specifically stated that “Exporters will be advised to contact the Department
of Commerce if they have any concern with the identity or activities of the end-users. ”
The current “system” for responding to such end-user inquires remains broken. In the
view of most of industry who have tried it, it is frankly fairly useless.

● As suggested for several years by BXA representatives, we have from time to time
asked BXA for guidance and help when we have had questions about specific end-
users based on published reports, yet did not have specific knowledge that our
proposed exports be used for illegal proliferation end-uses. We have received very
little helpful guidance in response to these requests. In some cases, we have been
informed not to make sales to the entities in question, but other U.S. competitors
who were not so informed sold comparable U.S. products to the same entities.
The advice we received did nothing to the foreign company, it only took a sale
away from us and gave it to a competitor who was not as diligent. In another case,
we never received a response at all for over six months despite repeated requests.
We attempted to consult directly with appropriate State Department officials when
given to understand that BXA was waiting for State’s response, but were told they
had no record of our request. We specifically know that, in some cases, U.&
comt)etitors who did not make such end-use/end-user reauests were able to make
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Sales of comparable products to the same end-users that we had been informed not
~.’

● We have clearly lost sales either after we have been informed not to make a sale,
or while waiting on BXA guidance knowing that both U. S. and foreign competitors
are selling similar products to the same end-users.2 Please understand, Sun
Microsystems has a conservative export compliance program and willingly forgoes
sales when it knows they will constitute materially to credible threats to world
stability. What we object to is losing sales when the customer is receiving similar
equipment anyway and there is no clear threat.

● We propose that the U.S. Government apply the same disciplined licensing
procedures to these end-user requests, including specifically the time limits and
the default to decision process for escalation of cases where there is a
difference of opinion. These are cases for which a license is not necessarily
required. If the U.S. Government for legitimate reasons decides not to inform
an exporter that it should not make a sale, the Government should free the
company to make the sale. Otherwise, inform both us and our competitors
that it should not be made. Any decision in this area is better than no
decision. It is terrible export control policy to place companies under the
obligation to make such decisions at the risk of liability when U.S. Government
experts cannot make them.

● The Government’s standard for determining whether to issue a license under the “EPCI”
catch-all rules is whether the items would make a “material contribution” to the

We recognize that BXA must consult with other agencies on such requests and is often
unable to provide a response because it would compromise sources and methods of intelligence
gathering, for diplomatic reasons, or because the other agencies simply camot agree. While
we understand that at times BXA’s hands may be tied in this area, the failure of the U.S.
Government to respond to its citizens after imposing such an obligation and potential liability
on them is not an appropriate way to regulate exports. Likewise, this cannot excuse informing
our company but not informing other U.S. competitors.

While we cannot provide specific economic data in this short time period, we reference as
we did last year several excellent studies that have demonstrated how transaction costs,
administrative costs, and opportunity costs of export controls far exceed the costs of lost sales.
~, Center for Strategic and International Studies, Breakin~ Down the Barricades:
Reforming Export Co t OISto nc ease U.S. Co pet tl e enr Ir m i “v n SS,Chapter 4 “The Costs of Export
Controls” (1994); Council on Competitiveness, Economic Securitv: The Dollar$ and Sense of
Us. Foreim Po@ (1994); J. David Richardson, Sizing Up U.S. Export Disincentives
(Institute for International Economics, 1993).
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proliferation activities inquestion. Exporters should begranted theauthority to make
a decision to export if they do not know that an item will make a material
contribution. We are often in a much better position to make that determination than are
government sources. And, if the U.S. Government will not assist us in our compliance
efforts by publishing the names of lmown proliferators, exporters should be given greater
tools and ability to make their own decisions.

● President Clinton specifically stated in the amouncement on Supercomputer controls on
October 6th that the U.S. Government was “developing additional measures to inform
exporters of their obligations and other security risks. ” This information has been
promised since the EPCI rules were fust implemented in 1991, but the U.S. Government
has never delivered. Private entities have filled the void left by these unfulfilled promises
by publishing disparate lists of allegedly “bad” end-users. U.S. ofiicials have commented
unfavorably on some of these private lists, but we have no idea what information in them
is valid and what is invalid. More important, we have no comfort as to what standard
export enforcement officials, armed with accurate knowledge after a real problem arises,
will apply to our exports, which we must make based on much less clear facts.

● We propose that BXA publish the “is informed” list of individuals and at least
suggest that they be considered suspect and to be red flags that deserve further
investigation because of prior activities of concern. If the U.S. Government is
not willing to share this information for reasons of diplomacy, it should not apply
the Catch-All rules to hold exporters potentially liable for making sales of
decontrolled items to these entities,

● We further request that the Department of Energy publish the list that it has of
known unsafeguarded nuclear entities to which we cannot sell any products per
EAR ~ 744.2(a)(2). It is not helpful to subject exporters to potential liability for
such sales but not to provide the tools that would help avoid such liability. At one
point, the Department of Energy provided, and Commerce published, a list of
known sensitive nuclear facilities. This list was helpful and should be
republished. At minimum, the new Catch-All controls on unsafeguarded
facilities require the Government to publish a list to tell exporters what known
facilities are not subject to safeguards.

● Although the European Union and Japan have adopted what appears to be a similar Catch-
All Rule, our survey of leading EU Member export control authorities indicate that they
are applying it quite narrowly. For them, as for the U.S. Government, it sounds and feels
like a good rule, but is exceedingly difficult to apply. One EU export control regulatory
official has said that none of the EU Member States wants to be the first to implement the
EU Catch-All Rule because they would put their citizens at a competitive disadvantage vis-
a-vis member states just as the United States has done with its citizens.
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● The EPCI rules should be narrowed to countries of true concern in this area. Current
controls are overly broad. In particular, the restrictions on certain nuclear end-users and
end-uses set out in EAR ~ 744.2 should only apply to countries listed in Country Group
D:2 (in Supp. 1 to EAR Part 740), consistent with the CBW and missile technology
controls. The target country lists for the latter two controls (D:3 and D :4) should also be
narrowed to countries of legitimate concern in this area. The nuclear controls apply to
countries that no U.S. oflicial believes to be a nuclear concern. (Some concern has been
raised that the country list should be broad due to diversion concerns, but knowledge of
likely diversions of an export to any destination to a prohibited end-user or use in a
prohibited destination would be a violation of Prohibition 10 in EAR f 736.2(b)(10),
Thus, this is not a legitimate reason not to narrow the list of targeted destinations to those
of concern.) Narrowing the list to destinations of true concern would enable exporters to
concentrate their attention on those exports that truly matter and make the controls more
effective. It would also promote efforts of some in those destinations to bring their
policies into line to avoid problems from being labeled as a destination of concern.

● There is a myth formed by repetition among government officials that the older nuclear
catch-all controls have never been a problem for exporters. They have been and still are.
They are just as vague, uncertain, and difficult to apply. We have never been able to
receive clear guidance on what to do with an export to a nuclear utility or a university with
a nuclear physics department.

Finally, we specifically recommend that BXA perform the analysis of the three Catch-
All Controls required by Section 6(t) of the Export Administration Act separately from your
analysis of the controls imposed on listed controlled items for nuclear, missile technology,
and chemical and biological weapons purposes. The latter are largely multilateral, can be
complied with much more easily. The list based controls are of much clearer benefit and
effectiveness in achieving their intended purpose. Burying the analysis of the Catch-All Rules
within that of the list based controls has been a method that allows this Report to avoid the hard
analysis as to whether these controls are worth the candle. The Catch-All Rules are inmlemented
only in and by the United States. We believe that these Catch-All Rules will fail any reasonable
analysis of effectiveness. They were put in place because of one case during the Iraq invasion of
Kuwait, when a single company wanted to export items under General License that the U.S.
Government felt would contribute to nuclear and missile proliferation risks. The “is informed”
rule that allows the U.S. Government to stop such an export corrects that problem and most other
reported problems. No one has ever explained the need for a Catch-All rule with specific cases
and facts, only theory. In contrast, industry’s costs of compliance are reality. At minimum, such
a rigorous, separate amlysis of the Catch-All Rules will provide better data for decision-makers
on:

E U t-iid’l-lill kthf~%kt?%iil% ~f+j%(i?k~ ‘/Il@t!!LIACIIS ill it UUlll~CLILIVC UISiKIViUIUt& VlS-

a-vis member states just as the United States has done with its citizens.
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● the economic impact on U.S. industry;

● how many applications for otherwise general license eligible shipments
have been received, and of those, how many have been approved, denied,
or held in limbo, respectively; and

● the extent to which the Catch-All Rules have been enforced and are
enforceable.

BXA should now have at least five years of data on the EPCI Catch-All Rules and far more on
the nuclear rules. If as we suspect there have been at most a few cases where uncontrolled items
were determined to make a material contribution to proliferation end-uses, but the Catch-All Rules
are costing U.S. industry millions of dollars and thousands of jobs without achieving their
intended purpose, that data should provide a solid basis for change. If the data is otherwise,
published analysis at least will help to make these rules more credible.

uter Controls

On October 6, 1995, President Clinton announced the intention of the Adrninistration to lift export
controls on high performance computers to thresholds of 2,000, 7,000, and 10,000 MTOPS for
given destinations. BXA’S implemented that decision by regulations issued effective January 22,
1996 was just in time, as our company’s workstation servers exceeded the old 1500 MTOP
definition of a “supercomputer” early this year, as did those of many competitors. As announced
last October, this policy was only expected to be effective for 18 months. That window is closing
even faster, as many of our current workstation servers already exceed each of these levels, and
next generation workstation servers and workstations will far exceed them. As we remarked last
year, while Sun spends a tremendous amount of time and resources to comply with U.S. export
controls, current high performance computer safeguards would be virtually impossible, and
certainly economically unfeasible, to impose on such commodity products. Accordingly, it is
necessary to commence review of the thresholds now rather than wait until we are again
desperate.

In addition, the EAR Rewrite issued May 25, 1996, did not effectively incorporate the changes
in controls. We urgently need BXA to issue its planned revision well in advance of the December
31, 1996 expiration of the Old Version EAR so that we and other computer companies can revise
our compliance programs and maintain shipments of products that are eligible for General License
shipment under the Old EAR but not under the New EAR (~, computers with CTPS between
260 and 2,000 MTOPS and graphics processors between the 3 and 10 million vector rates).

Finally, we note that many export controls remain in place on lower level components for
computers and workstations that require costly and burdensome compliance programs.
Microprocessors that are the essential component of such computers remain controlled at a CTP
level of only 80 MTOPS, a control that is much more difficult if not impossible for BXA to police



—

BXA Foreign Policy Controls
Comments of Sun Microsystems, Inc.
November 1, 1996
Page 9

effectively given the proliferation of PC microprocessors, as well as RISC products, operating
well above those levels even on home computers. Likewise, certain other components, software
with strong encryption capabilities, and related technologies remain tightly controlled. If a
company camot supply on a timely basis the necessary components to service products that are
to be freed up from export controls, the changes in controls over the end-products will be severely
undercut.

We again propose that the Administration apply the analysis that it conducted on high
performance computer controls over the past year to these related components and other
items. There has been no systematic review of the Commerce Control List entries (at least the
old “national security” based controls) since COCOM expired at the end of March 1995, and there
does not appear to be a new review mechanism underway.

Unilateral Controls Generally

In Chapter 5 of its seminal Report by the Trade Promotion Coordinating Committee, Toward a
Natio_ort Strategy (September 30, 1993), the Clinton Administration explicitly recognized
that multilateral export controls are the best way to achieve U.S. objectives, and stated:

The United States will avoid unilateral export controls and policies except when
dictated by overriding national interests.

***

By December31, 1993, the Administration will elimimte unilateral obstacles and
controls, unless their continuation is essential to overriding national interests or is
required by statute.

Unilateral controls and policies also will be subject to annual review.

U. at 56-57. We are still waiting to see this plan implemented three years later. In the meantime,
the United States has issued new unilateral controls on exports to Cuba, Iran, and Libya, and has
made little change in other unilateral controls, which dominate current U.S. export controls. Each
time that multilateral controls are adopted, the U.S. places into unilateral controls on some
countries those that would have expired. The ECCN XX9XX items require inordinate amounts
of time from our classification specialists even though they only apply to Syria and Sudan. There
has been no realistic attempt to analyze whether those older controls have any meaning as applied
to such countries; they seem simply to be unthinking holdovers never to be considered seriously
again. They take up an increasing portion of the CCL.

We are more concerned that the U.S. is apparently considering retaining current unilateral
controls on Eastern European countries and the PRC when the Wassenaar Arrangement national
security controls are implemented. The letters referenced at the outset of our 1995 comments and
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many important studies have demonstrated clearly why unilateral export controls are generally
ineffective other than to distance the United States from an offensive nation. We understand that
the PECSEA and others are preparing a more detailed submission on this point. While such
distancing may be a laudable symbolic goal, it seriously undercuts U.S. competitiveness and
imposes a substantial price in terms of an economic drag on the U.S. economy. We hope that
your analysis will in fact closely examine and analyze the impact of unilateral U.S. export
controls. With the data that you generate, U.S. policy makers will have a more informed bases
for which to eliminate them and fulfill the promises made in the TPCC Report of 1993.

coNCLUSION

Thank you for the opportunity to provide these comments and in advance for considering them.
If you have any questions regarding the foregoing ideas, please call the undersigned.

Sincerely,

I+?3AU
Hans Luemers

~ /bs-

Manager Corporate Export Control

BHF/HL/

--
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Washington, D-c.

November 15, 1996

HonorableSue E. Eckert
Assistant Secretaryfor Export

Administration
Bureauof Export Administration
U.S. Department of Commerce
14th Streetand Constitution Avenue, t4.W.
Washington, 13.C. 20230

RE: Foreign Policy Comments Pursuant to Federal Register
Notice, 61 Fed. Reg. 51395 (October 2, 1$96}

Dear Ms. Eckert:

Pursuant to the Bureau of Export Administration’s request, the Regulations and
Procedures Technical Advisory Committee (“RPTAC”) provides the following comments
to the October 2, 1996 Federal Register notice “Request for Comments cm the Effects
of Foreign Policy-Based Export Controls.” 61 Fed, Reg. 51395 (October 2, 1996).
These comments present the RPTAC’S general view on unilateral foreign policy-based
controls, as well as specific instances where those oontrols merit further substantive
review and modification. Although the RPTAC presents these comments on behalf of
the entire committee, the majority of the substantive comments were provided by Mr.
William Root, Mr. Benjamin Howe, Dr. Don Goldstein, Mr. James Andrews, and the
undersigned.

The imposition of foreign policy controls is statutorily vested in the Executive
Branch and is designed to achieve a variety of purposes. Because those mntrols are
based on U.S. foreign policyinterests and objectives, by their nature, they be unilateral
in scope and limited in effect. The RPTAC understands and supports the
Administratictn% authority to utilize foreign polioy mntrols in those instances where
controls appear to satisfy the statutory requirements for their impositicm. Even if
imposed pursuant to a statutory mandate, however, ttmse controls should be
reexamined frequently, under a Justifiable analytical framewofi, and balanced
against the resultant, ever=hanging, costs to the Government and U.S. industry
to maintain the controls. Industry is required to comply with these controls; it
deserves to understand unambiguously the basis and swpe of these controls. [f the

L

11/15/96 16:27 TX/RX NO.2808 P.002
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Administration continues to impose foreign policy-based mntrols on dual-use
commodities and technology, then the RPTAC suggests that the purpose of the
controls - i.e., antiterrorism, ‘distancing from abhorrent acts or actors” - bo clearly
defined in resulting Federal Register notices and the Export Administration Regulations
(“EAR”).

SPECIFIC COMMENTS

A. ~canomic SeOmitv

The RPTAC endorses the conclusions of the President’s Export Council (“PEC.”)
provided in the Council’s June 28, 1990 letter to the President discussing the adverse
effect that unilateral sanctions have on the ewnomic security of our nation. There is a
need for a mrnprehensive assessment of such sanctions. Direct and indirect costs are
especially severe from the U.S. extraterritorial controls and the U.S. Government, ~
through the Departments of State and Commerce should support the broad bipartisan
assessment proposed by the PEG. Commerce should survey the reactions of foreign
governments, industries and trade groups to existing and emerging U.S. foreign policy
export controls.

B. Criteria

The foreign po!icy request lists criteria to be considered in imposing or extending

foreign policy controls. These derive from Section 6(b) of the expired Export
Administration Act, now currently extended through the International Emergency
Economic pawers Act. RePO~S in past years accompan~ng extension determinations
have included numerous statements to the effect that foreign availability means that
criteriaconcerningthe effectof thecontrolson U+S.exportperformanceand the ability
of the UnitedStatesto enforce controls are not being met. The witeria concerning
achievement of the intended purposes are often met only by defining the purposes in
such a manner that no other conclusion exists except to say that the criteria have been
met. This is often done by stating that the purpose is merely to distance the United
States from abhorrent acts or actors. Such a limited purpose, white appropriate in
certain circumstances, is questionable and may be courder productive when friendly
foreign governments openly refuse to follow the U.S. lead and offer competitive
products. Also, it is very difficult to secure multilateral or even important bilateral
support for controls that are primarily symbolic.

Existing procedures require decontrol of items controlled for national security
purposes if there is a determination of foreign availability, unless the President issues a

11/15/96 16:27 TX/RX NO.2808 P.003
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naticmal security cwenide. One of the principal objectives of foreign policy is to further
national security.

j?PTAC Reoommendaticms

1. The intended purpose of foreign policy controls should be
more than to “distance the United States from an abhorrent
act or actor.”

2. A finding of foreign availability should mandatethe revision
of foreign policy controls, absent a Presidential foreign
policy override. ‘

C. Extraterritorialitv

‘L

Secondary boycotts, such as those recently enacted against Cuba, Iran, and
Libya are potentially detrimental to U-$. industry competitiveness and performance.
Allied nations strongly oppose such extraterritorial measures to such a degree that
several of the United States’ closest allies have enacted “blocking” statutes to preclude
the extraterritorial application of U.S. laws. (E.g., Canada, the United Kingdom, and the
European Union). A high risk exists that substantial markets for U.S. exports to
countries other than those targeted by the United States will be adversely affectedby
allied counter-measures. Such measures might be patterned on U.S. legislation whioh
prohibits cooperation with secondary boycotts imposed by foreign governments. In
addition, issues involving the applicability of the World Trade Organization’s (WVTO”)
trade preclusive restrictions calls into question the United States’ continued ability to
impose extraterntoristl trade limitations m other sovereign nations without being
challenged at the W/TO.

Other friendly countries are also critical of mdraterritorial U.S. reexport controls.
Reexport contro!s have been waived for a few foreign-policy-controlled items but are in
effect for most such items, Unfortunately in reoent years the U.S. appears to be
becoming less sensitive to the extraterritorial conoerns of important allies whose
support is vital to the battle against terrorism.

Further to this the RPTAC encourages the Departments to take note of the
‘Declaration” of the November 1996 Transatlantic Business Dialog (TABD) to the effect
that “the present use of secondary boyootts and extraterritorial legislations is
objectionable. The TABC) urges the withdrawal of the extratewitorial provisions of U.S.
Sanctions laws enacted in 1996.”

‘k-.
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RPTAC Recommendations

1. The United States shall refrain from implementing
secondary boyootts.

2. The possibility of waiving reexport controls for additional
items sha.dd be explored.

3. Reexport controls should be eliminated if a license is not
required for the export of the same transaction directly from
the United States (e.g., reexports are now controlled even
though exports are not controlled for gifts, baggage, ship
stores, and plane stores, per ~~ 740.7(b), 740.1 O(blc}).

4. U.S. controls on foreign-made items because of their U.S.
content should be revised to apply only to the US. content,

D. Proliferation Controls

BXA noted a particular interest in the experience of exporters in complying w-th
proliferation controls. U.S. exporters suffer competitive disadvantages because of the
following unilateral aspects of the Commerce Control List (“CCP]:

1, International agreement on targeted countries does not
exist.

2. No procedure exists for review by these regimes before
exports are approved by member governments to any
country.

3. It is unlikely that procedures designed to avoid another
member from undermining U.S. denials will be effeotive.
Moreover, there appear to be no formal, uniform procedures
for not undercutting the denial decisions of other members
in the nonproliferation and Wassenaar regimes. Looking
back, allies undercut U.S. denials of a steel mill and an
aluminum smelter to the Soviet Union following the Soviet
invasion of Afghanistan, arguing that their exports, although
substantially the same as what the United States denied,
differed in minor respects. There remains a healthy
skepticism that allied governments whose laws guarantee
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the right to export will not follow the U.S. lead particularly in
instances where the U.S. denials relate to patiles indirectly
or marginally involved with sensitive programs.

4. “Catch-all” controls on unlisted items to known proliferators
are broader than those of other regime members. (See also
L EPCI Catch-All whW follows.)

5. Many U.S. controls said to be based on multilaterally-agreed
listed items are broader than the multilateral descriptions
themselves (e.g., missile and nuclear-related computer
controls, software for missile-related items, technology for
chemical and biological ~CEl”) items, and overly broad
descriptions of the portions of items controlled by one
regime also controlled by another regime).

6. The US continues to maintain unilateral controls for nuclear
nonproliferation even though Nuclear Suppliers Group
member countries have not agreed to do the same. These
U.S. unilateral mntro!s are ineffective as the items
controlled are readily available from foreign saurces without
license requirements. In order to keep up with project
schedules and reduce burdens on the work process, LLS.
companies are abandoning U.S. suppliers and sourcing
these items outside the U.S.

p. 6 ...-

7. The U.S. applies a cross-over licensing policy under which it
may deny an application for the export, for example, of a
nuclear controlled item to an entity involved in a military
program in a country such as China. Other regime members
typically limit license considerations to the guidelines under
the relevant control regime, As a result other members are
known to have ignored U.S, requests not to undercut such
denials, which results in a unilateral U.S. control in elted.

The intended coverage of CCL missile-related software controls and all the CB-
reiated technology controls is particularly ambiguous. The only nexus word in these
items describing applicability to items to which the software or technology is related is
“for (omitting phrases used for other software and technology items such as
“specifically designed” or “according to the General Technology Note”). such
ambiguity can be costly to exporters, either because they lose sales by interpreting

L

I
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wverage more broadly than intended or because they could be cha~ed as violators if
they interpret caverage less broadly than intended.

There are also items on the Commerce Control List which concurrently appear
on the State Department U.S. Munitions List, such as biological agents, CBW detection
equipment, and gyro-astro compasses.

RPTAC Recommendations

1. The United States should continue to seek more discipline
in multilateral regimes.

2. ‘Inadvertent” unilateral and unilateral controls in ef&?ct
should be removed. (By way of example see the attached
discussion of a possible unilateral U.S. nuclear control of
certain pipe, fittings and valves under ECCN 2A292.)

3. Ambiguity in oontrols e.g. missile-related software and CB-
related technology controls, should be removed.

4, The United States should support efforts to rationalize the
numbering and content of items which overlap among the
proliferation regimes and the evolving Wassenaar
Arrangement.

5. State and Commerce regulations each should be revised to
provide that, if a license is obtained from one Department, a
second license is not required from the other Department for
the same transaction.

E. parts and Components

BXA also noted an interest in the effects of controls cm exports of replacement
and other parts. U.S. reexport controls have, over the years, led foreign importers to
engineer U.S. components out of their produots in order to avoid U.S. controls which
would restrict their exports.

The de minimis rules adopted in the 1980s removing minima! U.S. content in
foreign items from U.S. jurisdiction have lessened, but not removed, this problem.
Recently-revised regulations have left ambiguous whether, as in the old regulations, a
U.S. license is required only if the foreign-made item with U.S, content would require a

L
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license if exportedfrom the United States. There is ambiguity as to the extent to which
controls apply to general purpose partsand components. Alsol evidence has surfaced
that ambiguity in recent sanctions legislation coupled with the threat in the waning
stages of the last Congress of removal of de rninirnis for U.S. components in foreign
products to be exported to terrorist oountries is again causing foreign multinationals to
reevaluate purchasing U.S. components when foreign options exist. Antiterrorism
controls also damage the reputation of U.S. suppliers by denying even the replacement
of defective U.S. - origin items, See ~ 740.5(b)(3)(i).

RPTAC Recommendations

1. To avoid a general engineering out of its components the
U.S. must resist elimination of de minimus provisions for
terrorist countries.

24 U.S. exporters and foreign reexportars should be permitted to replace
defective items, legally exported, wherever they are located.

- 3. Remove regulatory ambiguities.

F. De Minimis Remrtinq

The regulations now permit export without a U.S. license of de minimis U.S.
mntent in a foreign item- l+owever, before any U, S,-origin software or technology is
exported under this rule, a report must ba sent to the U.S. Government describing hw
the U.S.-origin percentage was calculated.

If U.S. content is minimal, few foreign expohers will ever think to file a report to
prove that U,S. controls do not apply. But an expoft of commingled software or
technology would constitute a violation of U.S. law for faih.wa to file the mandated
report, even if the U.S. content were minimal, no matter what method was used to make
the calculation.

The apparent violator would be the foreign reexported of the U.S. content. 13ut
U.S. enforcers might hold the original U.S. exporter liable far not taking adequate
precautions to prevent reexport. The relevant precaution stipulated in the regulations
is a Destination Control Statement which includes the following: “Diversion contrary to
U.S. lawprohibited.=

It is reasonable for the Government to have the opportunity to review the
calculation methodology when the U.S. content percentage is close to the regulatory

‘%--
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limit. However, theregulaticms should not result inaviolation simply forapro~dural
failure to file a report prior to a transaction of not substantive concern.

RPTA C Recommendations

1+ The mandatory report should be changed to a voluntary
procedure which triggers a ‘safe harbor” for those who do
file.

2. Persons exporting commingled sofhvare or technology
without filing a prior report should bear the burden of
proving in an enforcement case that their software or
technology does not exceed the applicable de minimis limit.

3. The U.S. exporter of U.S. content in a foreign item should
not be held liable for the failure of the foreign person to
oomply with U.S. regulations, provided that the original
export from the United States was accompanied by the
Destination Control Statement specified in the regulations,
satisfied a!l applicable export requirements, and no
collusion, conspiracy or other unlawful action occurred to
evade the controls.

G. Anti-Terr~rism

A substantial number of the items currently controlled for anti-terrorism purposes
were put on the terrorism list simply because they had become obsolete in terms of
security export controls and there was a reluctance to “liberalize’ controls to terrorist-
suppcwting oountries when license requirements were removed for other destinations.
Other items on the terrorism list were added over timeto address a country specific
behavior although they had little, if any, relationship to terrorism.

Frequently put in place quickly in response to a particular foreign action,
antitemorism controls can have unintended results. For example, the March 25, 1996,
regulatory revision has even undermined the general license for aircraft on temporary
sojourn destined for Cuba, Libya, or North Korea, by removing fuel from the items
which can be supplied to such aircrall.

Also, a large number of items subject to antiterrorism controls have general
descriptions unrelated to specific control categories, All technology items and category
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5 Software items contrcdkd only to terrorist-supporting countries are ambiguous,
because of using only the word “far” to describe applicability to items to which the
technology or software is related. lhe lack of clarity in these oontrcds make
enforcement difficult and oan result in unintentional violations by responsible exporters.

RPTAC Recommendations

1. The terrorist control list applicable to all terrorist supporting
countries should be updated to focus on items that clearly
contribute to international terrorism. Items put on the control
list to penalize a particular country should be removed when
the terrorist posture or cantrol status of the count~ changes.

2. The terrorism controls that may have unintended
oorwequences i.e. fuel for aircraft on temporary sojourn
should be should be reviewed and unintended results
redressed.

3. Ambiguous list entries, technology and software controls
should be claried, and removed when deemed appropriate.

4. Extraterritorial controls justifiable solely for distancing or
symbolic reasons shouldbe reevaluated.

H. J3egional Stability and Munitions Production

Ambiguity concerning controls on items to produce munitions constitutes a
potentially serious foreign policy control embarrassment for both the U.S. Government
and U.S. exporters.

Relevant U.S. regulations fail to define “specially designed” for non-missile-
related items or to provide adequate guidance to interpret U.S. munitions produaiw
controls. Substantial, and probably inadvetient, differences exist between U.S. texts
and multilaterally-agreed texts relevant to munitions production.

RPTAC Recommendations

1. Commerce should clari~ intended controls on munitions
production.

L-
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2. Commerce should negotiate harmonized controls in this
area with its allies.

3. ‘Specially designed” when used for other than defined
missile technology (MT) purposes should be mean either
‘unique” (MT definition) or “peculiarly raspcmsible for
achieving” embargoed specifications.

1. EPCI Catch-Ail

The U.S. Enhanced Proliferation Control Initiative (EPCI} “catch-all” control is
creating significant problems for exporters. As far back as its 1993 Trade Promotion
Coordinating Committee Report the Administration recognized the need to ciarify the
knowiedge standard and narrow the scope of the controls, For nearly two years a
Department of Commerce proposed solution has languished in the National Security
Councii awaiting resolution of unresolved differences among the concerned agencies.
In 1995 the European Community a-cd to a U.S. initiative to adopt a catch-all
controi regulation; yet the majority of EC countries have not implemented in national
regulations functional catoh-all oontrols as they wait on the U.S. to act.

With the narrowing of the various rnultiiateral control lists, a functioning,
enforceable catch-aii controi assumes greater importance in effectively combating the
proliferation of weapons of mass destruction. In its letter dated Juiy 31, 1996 to
Secretary Kantor (copy attaohed and incorporated by reference) the RPTAC reiterated
a number of recommendations for ‘Yocusing” the nuclear catch-all provisions and
“fixing” the flawed ‘is informed process through which exporters are alerted to
sensitive facilitiesor diversionriskcompaniesand entities.

As implemented in the U.S., catch-ali compliance entails a costly burden on
exporters, inciuding those whose exports couid make no significant contribution to
weapons proliferation, or who export predominantly to countries of no proliferation
concern to the U.S. Government. The U.S. regulations and practices are generally
broader than those of other countries. They tend to discriminate against exporters who
either 1) take their obligations more seriousiy than iess vigiiant or knowledgeable
competitors, or 2) who may not be similarly “informed.” Because the U.S. has not
settled on a reasonable way of sharing even unclassified information with exporters on
countries or projects or facilities involved with WMD programs, inadvertent transfers
inevitably continue from the U.S. and abroad.

k-
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There have been few enforcement actions in the U.S. or abroad under the catch-
all controls. U.S. enforcement personnel and agencies mncede they have no intention
of pursuing enforcement aotbns orI items having no significance to MD programs.
Export control officials in oountries where exporting is not just a privilege question their
ability to deny exports of unlisted products even to countries of concern. Further
multilateral discussions are clearly required in order to make catch-all a viable controi.

RPTAC Recommendations

4. The %atoh-all” rule should be limited to instances where the
exporter “is informed” by the Government that all items
require a license to a named end-user.

2. The Government should inform, wherever possible, aii
exporters if one exporter ‘is informed”. In rare instances
where publication oan compromise inteiligenoe sources,
alternative method for informing appropriate exporters
should be explored. (Most high technology companies have
personnel with top secret or higher clearances or Agency
contacts who could place a hold on exports to specified
parties.)

3, The U.S. Government’s list of “known” sensitive nuclear
facilities and safeguarded and unsafeguarded fuel oycie
facilities should ~
industry.

4. If limiting %atolwll”
Commerce should:

published in a form usable by W.S.

to “is informed” is not feasible, then

a. require a license only if an exporter “knows” that the
item will be ‘directly employed” in, and make a
‘material contribution” to, specified proliferation
activities;

b. narrow the nuclear license requirement to the “IX?’ or
other appropriate list of countries of nuclear ocmcem;

c. establish deadlines for Government response to
exporter questions concerning questionable end-

“L
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users, similar to those in effect for license processing;
and

d. subject continuation of these controls to a rigorous
review based on an indepth study of the factors
specified in section G(f) of the EAA.

CONCIJJSION

W? appreciate the opportunity to provide these general and substantive
comments regarding the foreign policy-basedmntrols. The RPTAC is prepared to
work closely with the Department of Commerce to achieve important U.S. Government
objectives without needlessly and haphazardly injuring U.S. economic security interests
deriving from a strong and healthy industrial base. Please contact Mr. Seppa or the
undersigned to discuss these comments if you have any questions.

Cordially,

cc Honorable lain Baird
RPTAC Industry Members

Attachments

Vice Chairman, RPTAC
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Attachment

Items falling under ECCN 2A292 on the Commerce Control List are subject to
nuclear nonproliferation controls (i.e., the Nuclear Referral List – “NRL”). NRL items
are defined as those ‘that could be of significance for nuclear explosive purposes if
used for activities other than those authorized at the time of export.=

The types of pipe, fittings, and valves covered under ECCN 2A292 are those
that are used in many commercial process plants and rtilneries around the world.

In April 1992, the U.S. announced that Nuclear Suppliers Group ~NSG”) had
agreed on common exports controls of nuclear-related dual-use items that muld make
a major contribution to the development of nuclear weapons, The U.S. Government
was unable to obtain NSG agreement to include items falling under ECCN 2A292 cm
the NSG list (Annex). The U.S. decided to keep this entry on the Commerce
Control List as a unilateral control despite the lack of multilateral support then
and now.

Currently, items falling undef U.S. Commerce Control List ECCN 2A292 require
a license for export to any country that is not a member of the NSG.

Industry supports efforts by the U.S. Government to curtail the spread of nuclear
weapons production. However, a unilateral control on pipe, fittings, and valves covered
under ECCN 2A292 is: f) ineffecWe in preventing spread of nuclearweapons;and 2)
harmfulto U. S. suppliers.

No other NGS member or other country controls these types of pipe, fittings, and
valves for commercial use. If a foreign entity wants to obtain these items, they can do
so without an export license from any source other than the United States. For firms
that do a large amount of international business in the area of commercial plants, the
requirement to obtain an export license for every pipe, fitting and valve falling under
2N92 is an immense burden on the work process. While this type of equipment oan
be fabricated quickly (sometimes pulled off the shelf), export license applications cause
a major slowdown in the work process as such licenses are referred to the interagency
process for approval. C)ftentimes, U.S. industry determines it is better to source
outside the U.S. to avoid the export license requirement and to meet project schedules.

In adciiticm, most U.S. suppliers of these types of pipe, fittings, and valves are
not aware of this export regulation and are not able to readily supply exporters with the
appropriate export licensing information. Firms who are in the business of building

k-..
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commerckd plants overseas, are forced to calculate technical parameters costing
money and further delay.

L
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July 31,1996

The Honorable Michael Kantor
Secretary of Commerce
Waslxingtmr, Dc

13ear Secretary Kantm:

We are writing cm behalf of the Department of Commerce’s (DCIC) Re@ations and
Procedures Technical Advisoty Committee (RPTAC] to strongly endorse Michael
Jordan’s letter of May 20 on behalf of the President’s Export Council %bcmnxnittee
on Export Administration {PECSEA), In it he called for changes to the Enhanced “
Proliferation Control Initiative (EPCI) regulations.

As far back as 1993, the Clinton Administration recognized ptoblerus existed with
th implementation of the so-called proliferation “catch-all” controls. The
Administration committed in Ms Trade Promotion Coordinating Committee (TPCC)
R.epart to clarify the knowledge standard and narrow thH scope of thG controls.
Unfortunately, due to strong disagreements among the agencies, the ‘Jilxes” proposed
by 13ClChave been allowed to languish for many months. In an effort to ret-energize
tha process, DCIC arranged a meeting between the agencies and the RPTAC m well as
the PEC$EA in November, 1995. These discussions helped to clarify the respective
positions of the agencies and to air industry’s concerns with the rules. However,
despite repeated promises for action. the matter still remains stalled at the National
Security Council [hISC).

Among the most urgently, needed changes are t.lmfoIlowing:

1. Limit the nuc~ear catch-all controls to tlm tenor so most sensitive countries
which we known to have unsafeguarded nuclear ftml cycla and explosive programs
or which pose a significant diversion risk. Exporters would then ordy have to
screen transactions intended for final dmtfnation to these countries rather than the
current requirement to screen every country in the world except 17. For example,
the list could include: India, Iran, Iraq, Israal, Libya, North Korea, Pakistan, Syria
and the United Arab Ehnerites.
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2. Narrow the scope of EMX by exclucffng from its application off-the-shelf, general

purpose, dual use products; narrow the “catch-all” mle by changing it into a
“catch-what matters” approach. Manybelieve that the best mechanism for iimiting
the scope of EPG1 would be to pubIish a “positive list” of items which are thought to
be able to make a material contribution to weapons proliferation, as Japan has now
done and the European Union (W] is rumored to be considering. Such items would
be icientifted within the current Commerce Control List (CCL) as unilateral contiols
[ECCNSXM3XX)-- shnilar to what used to be known as “F” level items. Inclusion of
items witldn these newly created ECCNS would not automatically require a validated
license, but wouki require en exporter to scrutinize and questton the transaction
when shipping to a “country of concern” for Chemical end JMcdogtcal Weapons
(CBW), missile or rmcle= proliferation. Exporters shipping products not on the
Commerce Control List would not have to conduct such scrwming. No reasonable
official expects companies selling lumber, soda or other common commodities to
screen against proliferation end-uses, but current rules makes them potentially liable
for such sales.

‘___

A fu.rt.hmsuggestion relative to the nuclear catch-all would be to limit screening to
items “specially des~gned m prepared” for nuclear sensitive activities. An example
of specially designed and prepared items is the ring magnets whtch the Chinese
supplied to Pakistan, According to nuclear experts within the Administration,
companies producing “specially designed and prepared” items intemisd to be
covered by the nuclear catch-all will know it by virtue of having sold into activities
covered by Export Administration Regulations (EAR) Section 744.2 and
744.t3(a)(l](i) (A),

3. Fix the “is informed” process which is badly flawed. Current-l y, an exporter can
be notified in a variety of ways that tlm foreign entity with which it is proposing to
sell is an unacceptable recipient of U.S. products. Examples of being “informed”
are: a denied export Mctmse, a negative reply to an advisory opinion, a phone cdl
from the Deputy Assistant Secretary which in turn is followed by a certified letter
within 48 hours, or letters being sent to a small subset of the exporting public (e-g-i
150 Distribution License holders being sent Indian Space Resources C3rganization
“informed” letters), The biggest problem with this piecemeal approach has been the
Iack of fairness. Competitors of informed U.S. exporters me rarely likewise notiflad
that they should not sell similar (or somM.imw even identical) products. The
previous National Security Advisor to then President Bush, Brent Scowcroft,
promised that this flaw of EPC1 would be remedied in the spring of 1992. Informed
U.S. exporters deserve, at a minimum, a level playing field with their domestic
competitors. Besides the level playing field argument, faflure to inform more
systematically means many U.!% exporters may be inadvertently conducting business
with entities they do not know are involved in proliferation activities. We andclpate
valldated licenses would be required for transactions with entities identified under
the informed process.

\
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Wa also stmmgly re~commen,d that the Gmremment utilize the available supplements
in the EAR to publish entities known to be involved in or diverting to proliferation
activities in tlm narrow band of countries of concern. To minimize due process
concerns, the regulations would make clear that all ~xports to such entities do not
automatic~ly require a license, but that these entities have been known to be
engaged in activities of proliferation ccmcerm Thus, exporters would be expected to
screen shipments to the entities to avoid being liable for knowingly contributing to
such end-uses.

Exporters would be further aided if the Government would also publish, from
unclassified sources such as the International Atomic Energy Agency (IAEA], the
namm of safeguarded or unsafeguarded nuclear fuel cycle m explosive programs in
the nuclear sensitive countries. It is tmreamnable to burden exporters with liability
for exporting items to “unsafeguarded facilities” whiha not providing exporters with
availabl~ information as to what facilities are unsafeguarded. For the same reason,
the Government should publish more comprehensive lists of known missile and
C.BW projects and facilities in countxim of concern, as originally contemplated by
Supplement 7 to Section 744 of the old EAR.

Thank you for considering our views. We would welcome any opportunity to
discuss these recommendations further.

L P=”s&
Richard Seppa
Chair, RPTAC

cc: The Honorable mthony Lake
The Honorable LaWa D. Tyson
Undemecretmy Bill RelpsCb

kamfin
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